This Article rests on the theory that the institutionalized treatment of undocumented immigrant workers 1 2 in the United States has become suspect under the Thirteenth Amendment. The presence and treatment of undocumented workers in this country has become this century's "peculiar institution." 1 3 They are a caste of workers of color, laboring beneath the floor for free labor, denied the rights of citizenship, and subject to human rights abuses. 14 Like slavery in the early nineteenth century, the fact that the United States has a stated policy against undocumented immigration and purportedly wants the undocumented immigrants gone does not eliminate the facts that they are here, that the state has set up a variety of structures that facilitate their subordination, and that certain segments of society benefit from their presence. In fact, this institution has been established through a series of immigration and economic policies which encourage the presence of this exploitable caste of workers. Like slavery after the Civil War, the Constitution provides a legal framework for dismantling that institution. To the extent that denial of education to the children of undocumented workers becomes part-and-parcel of this peculiar institution, the Thirteenth Amendment should prohibit it.
Part I of this Article discusses the current legal and social situation of undocumented students and their access to public education. It focuses on the Fourteenth Amendment analysis of the issue, as developed in Plyler, and it also discusses the subsequent interpretations, challenges, and affirmations of Plyler. Part II examines an alternative legal approach to the issue, and it presents a re-imagined version of Plyler. The re-imagined opinion incorporates both the original language of the opinion, as well as additional language based on Thirteenth Amendment jurisprudence that supports the outcome. Part III examines the Thirteenth Amendment justification in more detail. It presents a brief synopsis of Thirteenth Amendment jurisprudence in general and as applied to educational rights for undocumented children. This Part also looks to avenues beyond litigation for using the 12. Other articles have argued that the institutionalized treatment of legal immigrant workers, on certain types of visas, also runs afoul of the Thirteenth Amendment. See Ontiveros, supra note 10. This Article focuses exclusively on the treatment of undocumented workers.
13. The phrase "peculiar institution" refers to the system of slavery in the southern Thirteenth Amendment to guarantee the educational rights of undocumented children by focusing upon its use as a moral call and an organizational tool.
I. The Current Legal and Social Landscape Regarding
Undocumented Children and Access to Public Education
A. Plyler v. Doe
In September of 1977, schools in Smith County, Texas told children of Mexican origin they had two options if they wanted to join their classmates at school that year: they had to provide legal documentation of their right to reside in the United States or pay $1000. 15 Laura Alvarez and her siblings did not have the documents required by Smith County, and the Alvarez family did not have the economic means to pay for education, so the children could no longer attend school. 16 The Alvarez children were not alone in their predicament, so they brought suit in federal court along with three other families. 17 Five years later, in the landmark case of Plyler v. Doe, the United States Supreme Court struck down the Texas statute which had authorized Texas schools to exclude undocumented children and prohibited any state funding to be spent on the education of undocumented children. 18 The Court found the statute unconstitutional under the Equal Protection Clause of the Fourteenth Amendment. 19 Under traditional Fourteenth Amendment jurisprudence, state action is subject to "strict scrutiny" by the courts when the state action targets a "suspect class" (such as a racial group) or affects a "fundamental right" (such as the right to marry).20 State actions in this category must be narrowly tailored to serve a compelling state interest in order to be upheld. 21 Most other state actions, those not targeting a suspect class or affecting a fundamental right, need only pass "rational basis" scrutiny-the action just needs to be rationally related to a legitimate state interest to pass constitutional muster under the Four- teenth Amendment. 22 The Court has also carved out a narrow intermediate category to evaluate state actions "based on sex or illegitimacy" which receive a "heightened" standard of scrutiny, somewhere between strict scrutiny and rational basis. 23 Justice Brennan's majority opinion in Plyler appears to place state action depriving undocumented children access to public schools in this intermediate category. 24 He justified this intermediate level of scrutiny by casting education as a type of quasi-fundamental right, stating that education is not "merely some governmental benefit indistinguishable from other forms of social welfare legislation." 25 He went on to say that "it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education." 2 6 Further, the class of plaintiffs deserved unique protection for two reasons. First, the children were part of a "caste of undocumented resident aliens, encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits that our society makes available to citizens and lawful residents. fit neatly into the category of a "suspect class" and because the Supreme Court has held that the right to education is not necessarily a fundamental right. 3 1 Critics argue, as Justice Burger stated in his dissent, " [B]y patching together bits and pieces of what might be termed quasi-suspect-class and quasi-fundamental-rights analysis, the Court spins out a theory custom-tailored to the facts of these cases."
'32 Although the opinion has withstood attack and been reaffirmed, 33 this potential weakness concerns advocates of educational rights for undocumented children.
B. An Overview of the Situation Since Plyler
The Social Landscape: Two Million Reasons Why Plyler Is Still Important
Upholding Plyler remains vitally important. Plyler is as relevant today as it was in 1982 when the Supreme Court held that Texas could not deny education to its undocumented children, including the more than 10,000 children living in the Houston area who were at the heart of Plyler. 3 4 At the time of the opinion, over 400,000 undocumented residents in the United States were under the age of eighteen. 35 Today that number approaches two million. 3 6 These children are part of a total undocumented population in the United States numbering more than eleven million. States from Mexico. 3 9 Although the most undocumented children probably reside in California, 40 there are signs that states in the South have seen the largest increases in recent years.
4 1 Somewhat surprisingly, some scholars estimate that a higher percentage of undocumented students graduate from high school than do minority students who are citizens.
4 2 These undocumented children include some of the best and the brightest our nation has to offer. 43 Regardless of how this nation chooses to treat these children, it will continue to benefit from their presence. and those in poor minority neighborhoods. 47 Because fifty percent of a school's resources were collected from local property taxes, the ten school districts with the lowest minority populations received more than double the funding per child than the districts which were home to the highest minority populations. 48 The Court declared that strict scrutiny of the Texas finance system was unnecessary because it did not target a suspect class, and a right to equal educational opportunites is not a fundamental right.
The
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Despite the result reached in Rodriguez, the Court did leave a small opening for future progress. The Court emphasized that it was not presented with a factual situation involving a school system that failed "to provide each child with an opportunity to acquire the basic minimal skills necessary for the enjoyment of the rights of speech and of full participation in the political process. '50 Rather, the opinion only addressed a system involving "relative differences in spending levels" between school districts. 53 In that case the Court held that North Dakota schools could require rural residents to pay eleven percent of the transportation costs for their children. 54 Further, pursuant to this decision, the Dickenson Public Schools could deny transportation to Sarita Kadrmas when her parents would not pay the transportation fee. 55 Although the holding again encroached on the right to equal educational opportunities, as the dissent pointed out, the majority opinion stressed "that the denial of transportation to Sarita Kadrmas did not in fact prevent her from receiving an education" because 47 As the Supreme Court noted in Plyler, its jurisprudence has a long history of finding that education holds a unique place among state services. 58 Although Rodriguez demonstrates that the Court is not willing to declare equal education a fundamental right, it may be willing to find that "some degree of education is necessary to prepare citizens to participate effectively and intelligently in our open political system if we are to preserve freedom and independence." 59 As such, the Court should find that a fundamental right exists if confronted with a situation involving a total deprivation of education.
3. The Legislative Landscape: Skirmishes at the Federal, State, and
Local Levels
Despite the Supreme Court's rulings, hard work remains for those who wish to secure educational access for all children in the United States. As one commentator put it, the real fight has come in enforcing Plyler locally. 60 Numerous incursions on educational rights, both legislatively and administratively, have required advocates to defend the progress made by Plyler.
a. Federal Legislation
In 1996, the so-called "Gallegly Amendment" sought to permit "states to deny public education benefits to certain aliens not lawfully present in the United States. A federal statute enacted in 1996 prohibits foreign parents from sending their children to the United States to live with relatives or sponsors in order to obtain education for the children. 64 Providing some insight into issues that might arise under the statute, in 1997 an Illinois court interpreted a similar state statute to find that a school could not refuse to accept a document notarized by a judge in Mexico granting custodial rights to a child's aunt in Illinois. 67 A key provision banned undocumented children from public education. 68 A federal judge found almost all aspects of Prop 187 unconstitutional based on either Plyler or preemption grounds. 69 After appealing the case, the litigants settled the matter before the Ninth Circuit could rule on the substantive matters of the claim.
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In the first half of 2006, more than 500 immigration-related bills were introduced in state legislatures. Forty-four of the bills were enacted in nineteen states. 7 1 Although not all of the bills were restrictive in nature, some were drastically so.
7 2 While these types of state bills are not new, the flurry of activity does give some cause for alarm. Some local challenges to Plyler have been more direct. In the Illinois school system, a school board refused admission to a student on the ground that her family's B-2 tourist visa expired. 75 The Elmwood Park School Board, however, revised its policy after the state's board of education threatened to withhold funding. 76 As discussed in the introduction to this Article, in 2007 a school district in northern Chicago also attempted to turn away children based on similar grounds.
Other challenges have taken on a brutal tone. In 1992, INS authorities harassed students suspected of being undocumented at Bowie High School, near the border in El Paso. 77 The Border Patrol made their presence known by "driving over the football practice field and baseball diamond, entering the football locker rooms, surveilling with binoculars from the football stadium, and using binoculars to watch flag girls practicing on campus." 78 Authorities routinely subjected the students to "indecent comments, obscene gestures, and humiliation in the presence of their . ..friends, family, and relevant community. ' 79 The aggression reached a high point when some students, along with a school coach, were detained at gunpoint. 80 In 2004, administrators at a school in northern New Mexico turned three of its own students over to the Border Patrol when it found the students just beyond school grounds. 81 The students filed a complaint in federal court claiming that the school, the Albuquerque Police Department, and Border Patrol violated the students' constitutional rights, including the right to attend public school. 8 2 The students agreed to a settlement requiring the district to stop the illegal practices, educate its personnel regarding the rights of immigrant students, and create a liaison for immigrant parents. On the other hand, many local communities appreciate and support the ideas found in Plyler. s9 One recent survey of school personnel in six Arizona public schools found that the vast majority of personnel with an opinion on the issue supported the law established by Plyler and believed "a law prohibiting undocumented students from attending public schools would have a negative (36%) or very negative (35%) impact on the relationship between their school and the 
73.
Plyler v. Doe Re-imagined
Plyler and its progeny address the issue of providing education to undocumented children as a Fourteenth Amendment equal protection issue. This section presents an alternate version of key sections of the Plyler opinion, based on the Thirteenth Amendment. The alternative version includes both language from the existing opinion, as well as additional language based on Thirteenth Amendment doctrine. The new language is italicized. All citations found in the original opinion have been omitted. The re-imagined opinion addresses the two potential problems with the current opinion described above: the need for a "suspect class" and the need to identify a "fundamental right" for equal protection analysis.
The re-imagined opinion also addresses a third problem with Plyler as currently written: its reaffirmation of the so-called plenary powers doctrine. Under this doctrine, the Supreme Court refuses to review congressional action in the area of immigration. 9 ' In order for a Thirteenth Amendment challenge to a federal immigration policy penalizing undocumented workers or their children to prevail, the plenary powers doctrine must be overturned. The question presented by these cases is whether, consistent with the Thirteenth Amendment, Texas may deny to undocumented schoolage children the free public education that it provides to children who are citizens of the United States or legally admitted aliens. I Since the late 19th century, the United States has restricted immigration into this country. Unsanctioned entry into the United States is a crime, and those who have entered unlawfully are subject to deportation. But despite the existence of these legal restrictions, a substan- Sheer incapability or lax enforcement of the laws barring entry into this country, coupled with the failure to establish an effective bar to the employment of undocumented aliens, has resulted in the creation of a substantial "shadow population" of illegal migrants-numbering in the millions-within our borders. This situation raises the specter of a permanent caste of undocumented resident aliens, encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits that our society makes available to citizens and lawful residents. The existence of such an underclass presents most difficult problems for a Nation that prides itself on adherence to principles of equality under law. The Thirteenth Amendment to the Constitution regulates the treatment of such a caste of workers.
Although often mistakenly assumed to be solely a ban on chattel slavery, our decisions make clear that it reaches a much broader array of labor arrangements and societal deprivations. As we stated in one of our first cases applying the Thirteenth Amendment, Undoubtedly while negro slavery alone was in the mind of the Congress which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter. If Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese race within our territory, this amendment may safely be trusted to make it void. And so if other rights are assailed by the States which properly and necessarily fall within the protection of these articles, that protection will apply, though the party interested may not be of African descent .... [I] t is necessary to look to the purpose which we have said was the pervading spirit of them all, the evil which they were designed to remedy, and the process of continued addition to the Constitution, until that purpose was supposed to be accomplished, as far as constitutional law can accomplish it.
The Slaughter-House Cases, 83 U.
S. (36 Wall.), at 72 (1873).
In the twentieth century, we framed the issue broadly, "The plain intention [of the amendment] was to abolish slavery of whatever name and form and all its badges and incidents; to render impossible any state of bondage; to make labor free, by prohibiting that control by which the personal service of one man is disposed of or coerced for another's benefit, which is the essence of involuntary servitude." Bailey v. Alabama, 219 U.S. 219, 241 (1910 457 U.S. 221 Public education is not a "right" granted to individuals by the Constitution. But neither is it merely some governmental "benefit" indistinguishable from other forms of social welfare legislation. Both the importance of education in maintaining our basic institutions, and the lasting impact of its deprivation on the life of the child mark the distinction. The "American people have always regarded education and [the] acquisition of knowledge as matters of supreme importance." We have recognized "the public schools as a most vital civic institution for the preservation of a democratic system of government," and as the primary vehicle for transmitting "the values on which our society rests." "[A] s ... pointed out early in our history... some degree of education is necessary to prepare citizens to participate effectively and intelligently in our open political system if we are to preserve freedom and independence." In addition, education provides the basic tools by which individuals might lead economically productive lives to the benefit of us all. In sum, education has a fundamental role in maintaining the fabric of our society. In fact, its denial was integral to the institution of slavery and the perpetuation of subordination of blacks following the Civil War. We cannot ignore the significant costs borne by our Nation when select groups are denied the means to absorb the values and skills upon which our social order rests.
In addition to the pivotal role of education in sustaining our political and cultural heritage, denial of education to some isolated group of children poses an affront to one of the goals of the Thirteenth Amendment: the abolition of a caste or population unable to reap the rewards of their own labor and succeed in society. Paradoxically, by depriving the children of any disfavored group of an education, we foreclose the means by which that group might raise the level of esteem in which it is held by the majority. But more directly, "education prepares individuals to be self-reliant and sef-sufficient participants in society." Illiteracy is an enduring disability. The inability to read and write will handicap the individual deprived of a basic education each and every day of his life. The inestimable toll of that deprivation on the social, economic, intellectual and psychological well-being of the individual, and the obstacle it poses to individual achievement, make it most difficult to reconcile the cost or the principle of a status-based denial of basic education with the framework of equality embodied in the Thirteenth Amendment. What we said 28 years ago in Brown v. Board Of Education still holds true:
Today education is perhaps the most important function of state and local governments. Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society. It is required in the performance of our most basic public responsibilities, even service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment. In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.
B These well-settled principles allow us to determine the unconstitutionality of excluding undocumented children from public schools under the Thirteenth Amendment. As we found in Jones v. Mayer, 392 U.S. 409 (1968), the Amendment prohibits not only the institutions of slavery and involuntary servitude, but also the "badges and incidents" of slavery. The denial of education to slaves and their children was seen as necessary to the properfunctioning of the institution of slavery. Following emancipation, the continued denial of education to blacks was an integral part of the structures that perpetuated the subordination of newly freed blacks and the generations which followed them. Although public education is not a fundamental right, the denial of such education to the children of undocumented workers is a "badge or incident" of slavery properly prohibited by the Thirteenth Amendment.
[ Vol. 42 It is the State's principal argument, and apparently the view of the dissenting Justices, that the undocumented status of these children vel non establishes a sufficient rational basis for denying them benefits that a State might choose to afford other residents .... 457 U.S. 239 The Constitution grants Congress the power to "establish an uniform Rule of Naturalization." Drawing upon this power, upon its plenary authority with respect to foreign relations and international commerce, and upon the inherent power of a sovereign to close its borders, Congress has developed a complex scheme governing admission to our Nation and status within our borders. The obvious need for delicate policy judgments has counseled the Judicial Branch to avoid intrusion into this field. 
However, congressional power in the area of immigration must not remain unfettered. To the extent that the plenary powers doctrine has been read to foreclose judicial review of congressional authority in matters relating to immigration, that policy is overstated. This conclusion is particularly true in situations where the policy on immigration runs afoul of other constitutional requirements and protections, such as those found in the
III. A Thirteenth Amendment Right to Public Education for Undocumented Children
The first clause of the Thirteenth Amendment states, "Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist in the United States .... -93 The second clause authorizes Congress to enact legislation to carry out this mandate. 94 Two different ways to "read" the Thirteenth Amendment and its jurisprudence have emerged over time. The first "conservative," or literal, approach focuses on the two prongs of the Amendment's first section: the "slavery" prong and the "involuntary servitude" prong. The second "holistic" approach focuses on the intent of the first section as a whole. Both approaches provide 93. U.S. CONsr. amend. XIII, § 1. 94 . Much of the modern day Thirteenth Amendment case law, discussed below, examines whether Congress has authority under the second clause to pass legislation. The situation described in this Article is different because it examines whether the Amendment's first clause could be used to strike down state action.
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support for the re-imagined Plyler opinion. In addition, the two approaches complement each other by providing alternative justifications for either a litigation strategy or a moral persuasion and organizing strategy in support of education for undocumented children. This section begins with a brief summary of these two approaches and then applies them to the issue of educational access for children of undocumented workers.
A. A Brief Summary of Thirteenth Amendment Jurisprudence
The Conservative or Literal Approach: The Supreme Court's Two-Pronged Approach to the Thirteenth Amendment
The language of the first section of the Thirteenth Amendment prohibits "slavery" and "involuntary servitude. '95 Under the conservative approach, a court examines the two prongs of the Amendment independently of one another. 96 One way to organize the Supreme Courtjurisprudence in this area is to divide the cases into those evaluating whether a challenged practice constitutes involuntary servitude and those prohibiting slavery.
The cases falling into the involuntary servitude line examine whether a worker suffers employer or state "coercion" which prevents him or her from terminating an employment relationship. 9 7 The decisions from the early to mid part of the twentieth century struck down cases of debt peonage and similar arrangements. 9 8 More recently, workers' rights advocates have successfully lobbied for legislation, based on the Thirteenth Amendment, to overturn a Supreme Court case that limited the type of coercion constituting involuntary servitude to physical coercion. 99 The legislation has been used to bring a variety of cases involving trafficked workers in the United States. 1 0 0
The cases falling into the slavery line draw on very old Supreme Court language. Shortly after the passage of the Thirteenth Amendment, the Court stated that the Amendment decreed "civil and political freedom throughout the United States" and abolished not just slavery, but all "badges and incidents of slavery." 10 1 This language lay dormant for almost one hundred years. In 1968, in Jones v. Mayer, 10 2 the Supreme Court used the Thirteenth Amendment to uphold a prohibition on private discrimination in real estate sales. 103 It found that prohibitions on the ability to own land were part-and-parcel of slavery, and that continuing discrimination in the ability to own land contributed to continuing racial subordination. 
Beyond the Two-Pronged Approach: The Holistic Approach
The second way to read the Thirteenth Amendment focuses on a holistic approach, rather than a two-pronged approach.
1 1 A holistic approach to the Thirteenth Amendment argues that analyzing the slavery and involuntary servitude prongs independently of one another presents too narrow a reading of the history and social understanding of the Thirteenth Amendment. The holistic approach examines the Amendment in its entirety and argues that the Amendment prohibits arrangements that interfere with workers' rights, citizenship rights, human rights, and civil rights, even outside the context of slavery. Understood through its history, case law, and social meaning, the Thirteenth Amendment did more than free and protect the rights of slaves. It also sought to protect workers by providing a floor for free labor, under which no worker may struggle." 2 In addition, it sought to guarantee certain social citizenship rights. These social citizenship rights, separate from paper citizenship and naturalization rights, are similar to those rights denied freed blacks and sometimes described as the badges and incidents of slavery in the slavery prong cases of the conservative approach. 1 3 Last, but certainly not least, the Amendment sought to protect society by ensuring the prohibition of certain kinds of evils, which we often view today as human or civil rights violations.'
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The various commentators who use the conservative approach to analyze the Thirteenth Amendment are not wrong in their interpretations; however, commentators can enrich Thirteenth Amendment jurisprudence by examining situations where all of the strands of the Amendment come together. In addition, the holistic approach may present the best avenue for reintroducing the concept of the Thirteenth Amendment as a moral framework for addressing the treatment of undocumented workers. Finally, this holistic approach may be the best way to support the cases, like the re-imagined Plyler, which involve action by the courts striking down state action under the Thir- teenth Amendment, rather than cases which uphold congressional authority to pass legislation.
B. Analyzing the Denial of Education Using the Conservative
Approach to the Thirteenth Amendment
Frameworks for Applying the Conservative Approach
Within the conservative approach to the Thirteenth Amendment, two authors have put forward frameworks to evaluate whether certain deprivations run afoul of the slavery prong's prohibition on badges and incidents of slavery.
1 5 William Carter looks at: (1) the connection between the class to which the plaintiff belongs and the institution of chattel slavery and (2) the connection between the complained-of injury to the institution of slavery. 116 He argues that if the plaintiff is not
African American, or some other historical victim of class-based discrimination, it is more difficult (but not impossible) to establish a Thirteenth Amendment claim. 117 Other groups can establish claims when the types of injuries or forms of discrimination practiced are closely tied to the structures supporting or created by the system of slavery.
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Alex Tsesis, on the other hand, focuses on the freedom and liberty guaranteed by the Amendment's prohibition on slavery. He argues that the Amendment contains a negative prohibition against social and economic injustices that abridge fundamental liberties, 11 9
including, but not limited to, the rights to make parental decisions, to travel, and to enter into employment and real estate contracts, as well as a positive grant of freedom.
1 20 He emphasizes that the Amendment's protection should not "stop at the disabilities existing contemporaneously with the passage of the amendment and the federal laws that followed on its bootstraps. The broader question is whether there continue to be indicia of servitude that interfere with the lives, liberties, and well-being of persons within the United States... ,"121 Under the Tsesis approach, the Thirteenth Amendment prohibits such interferences.
The Conservative Thirteenth Amendment Frameworks Applied to the Denial of Education
Carter and Tsesis provide conservative approaches to defining conduct prohibited under the Thirteenth Amendment because their analyses accept the Supreme Court's two-pronged approach to Thirteenth Amendment analysis and focus squarely on the slavery prong. In addition, their analyses track, to some extent, Fourteenth Amendment analysis by looking at something akin to protected classes and fundamental rights (Carter) or a constitutional guarantee of liberty (Tsesis) . Since these analyses track existing doctrine and may be most acceptable to the Judiciary, their approaches might be the best starting point in any litigation dealing with education for undocumented school children.
The denial of education to children of undocumented workers fits within either scholar's framework. Under the Carter approach, undocumented workers and their children are very much like the class of people harmed by chattel slavery. They are non-citizen workers of color, laboring beneath the floor for free labor 122 and subjected to violations of human, civil, and workplace rights. 123 As the Plyler opinion noted, the confluence of government policies has resulted in the existence of a large number of employed illegal aliens, such as the parents of plaintiffs in this case, whose presence is tolerated, whose employment is perhaps even welcomed, but who are virtually defenseless against any abuse, exploitation, or callous neglect to which the state or the state's natural citizens and business organizations may wish to subject them.
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All the Plyler opinions note the life-long nature of the caste to which uneducated undocumented children would be confined. Both the Carter and Tsesis approaches would look to the role denial of education played in the institution of chattel slavery, the perpetuation of racial subordination, and its impact on the freedom of individuals. Denial of education was key to the institution of slavery, and many states prohibited slaves from receiving any form of education. 126 The systematic exclusion of blacks from education following the Civil War perpetuated racial subordination. Henry Allen Bullock shows how, following the Civil War, "the South, in keeping with its traditional prejudices, hurriedly erected barriers against the realization of two of the Negro's most pressing aspirations: the aim to become a full-fledged citizen and the desire to educate his children."' ' 2 7
Some states, such as North Carolina, closed black schools and made it a crime to teach blacks how to read. 128 Other states, such as Florida, imposed special taxes on blacks to maintain black schools.' 2 9 Most blacks could not afford the taxes, and the inadequate funding led to inadequate schools. Social pressures also impeded black children from receiving education.
130
James Anderson describes the dominant type of education offered to blacks as a unique form of second-class education to reinforce the social oppression of black southerners.
3 1 The Hampton Normal and Agricultural Institute, for example, was founded "to socialize blacks to understand and accept their disenfranchisement and to make them more productive laborers. ' 13 2 Slaves and ex-slaves, on the other hand, possessed a fundamental belief in the value and power of education and literacy as a method to attain true freedom, enfranchisement, and equality. ring up a system of school resource allocation controlled by local officials, black children were excluded from decent education. 35 The denial of education to blacks and their children was part of the method for perpetuating inequality and subordination. If states seek to overrule Plyler and deny public education to the children of undocumented workers, the denial would fit within the definition of badges and incidents of slavery. Such denial would prevent the workers and their children from becoming full members of society. It would reinforce their status as caste-members without human or workplace rights. It would prevent them from attaining the skills they need to advocate for better working conditions or enfranchisement. It would have the same effect (and could serve the same purpose) as the denial of education to slaves and freed blacks. One advantage to using this Thirteenth Amendment argument is that the state may not attempt to justify the prohibition. The Amendment clearly states that slavery shall not exist in the United States. Finally, the conservative approach to the Thirteenth Amendment presents alternative congressional authority to pass progressive legislation affirming Plyler. Most of our important civil rights and workers' rights legislation has been passed under congressional authority to regulate interstate commerce. 137 Several commentators, however, have argued that such an approach is not analytically satisfying.
138
From a practical standpoint, the Commerce Clause approach is becoming unsuccessful. Over the last twenty years, the Supreme Court has restricted the ability of Congress to pass legislation under the Commerce Clause. 139 Nor should Congress rely on its plenary powers found in immigration law, for the reasons discussed above. Therefore, the broad grant of congressional authority, found in Section 2 of the Thirteenth Amendment, 140 may be the best hope to pass progressive 135. Id. 136. The only exception found in the language of the Amendment is "as punishment for a crime whereof the party shall have been duly convicted." U.S. CONsT. amend. XIII, § 1.
137. Some legislation has been passed pursuant to the Fourteenth Amendment, but the Supreme Court has consistently found that the Fourteenth Amendment only reaches actions by state actors. Nat'l Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179, 191 (1988 
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Tsesis also provides another, slightly different framework to address the issue of the educational rights of undocumented children. He suggests the potential to link the items covered by the Fourteenth Amendment's fundamental rights to the Thirteenth Amendment's badges and incidents language.
1 41 This approach could be used in addressing the critique of Plyler's Fourteenth Amendment analysis. Although several Justices voiced the opinion that education is a fundamental right, Justice Blackmun, in his concurrence, recognized the difficulty in finding a fundamental right that cannot be linked to a specific part of the constitution. 142 Tsesis argues that education, in certain circumstances, is directly implicated by the Thirteenth Amendment. 143 He describes a "series of parental autonomy cases regarding educational issues [which] fit in with the Thirteenth Amendment's criteria so well as to make it plausible that courts could find unconstitutional arbitrary restrictions on parental autonomy, even absent congressional action.' 44 autonomy and denial of parents' rights to direct and control their children were integral to slavery. 149 Tsesis argues that, rather than deciding these cases on a general concept of fundamental rights unhinged from a specific constitutional protection, a Thirteenth Amendment analysis would reflect on the institutional denial of parental autonomy in the antebellum United States and critically consider whether barring parents from particular educational or custody decisions resembles the conditions of involuntary servitude. The liberation from slavery extended to all parents the freedom to make critical decisions about their children's education.
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Thus, the argument could be made that the denial of education sometimes does implicate a fundamental right-the parental autonomy guaranteed by the Thirteenth Amendment-for Fourteenth Amendment analysis. The argument would have to be made that state prohibition on public education interferes with the parental rights of undocumented workers. Even without this explicit link, however, several Justices were willing to find in both Plyler and Rodriguez that education is a fundamental right in general.1 5 1 OtherJustices were willing to find a fundamental right in Plyler, despite Rodriguez, because Plyler dealt with an absolute denial of education, and not just unequal education. 152 The Thirteenth Amendment parental autonomy linkage adds another potential fundamental rights approach under the Fourteenth Amendment. Depending upon the composition of the Court, the combination of these arguments may buttress the Plyler majority's Fourteenth Amendment analysis. Unlike the Thirteenth Amendment approach, under the Fourteenth Amendment approach, States would still be able to defend this practice by showing a compelling state interest and that the prohibition was narrowly tailored to serve that interest.
This argument is parallel to, but slightly different from, the argument made in Runyon, discussed above. 153 In Runyon, the Supreme Court found that private schools were prohibited from discriminating on the basis of race because of a federal statute prohibiting race-based discrimination in the "making and enforcement of contracts," including contracts for educational services. 154 The underlying federal statute was found constitutional-under the Thirteenth Amendmentbecause it was passed to eliminate the badges and incidents of slavery, including prohibitions on African Americans making contracts. 155 In the Plyler context, the argument would be that state (not private) action is unconstitutional because it interferes with the fundamental right of parental autonomy in violation of the Fourteenth Amendment.
C. Beyond "Badges and Incidents": Using a Holistic Thirteenth Amendment Approach for Moral Suasion and Organizing
Although the argument can be made that the prohibition of education to the children of undocumented workers is prohibited under the conservative approaches put forth by Tsesis and Carter, there is a benefit to analyzing the issue under the broader holistic view as well. We focus on the Thirteenth Amendment as prohibiting infringements of rights at the intersection of citizenship, workers', human, and civil rights. That intersection is present because the institution of slavery, prohibited by the Thirteenth Amendment, historically involved the degradation of all of those rights.
This approach has several advantages in a litigation strategy. In terms of the involuntary servitude portion of the Thirteenth Amendment, it eliminates the difficulty of defining exactly when workers feel unable to quit ajob because of coercion. In regard to the slavery portion of the Amendment, it removes the problems of determining which rights are fundamental or sufficiently linked to the history of chattel slavery. More importantly, however, the holistic approach is particularly useful as a tool of moral suasion because it places the treatment of undocumented workers and their families within the context of human rights. In addition, from an organizing perspective, it suggests a specific mechanism for bringing together several different advocacy groups. 
Moral Suasion
The Thirteenth Amendment provides a moral language to address issues of undocumented workers and their children. By using the language of the Thirteenth Amendment, especially the holistic approach's expansive interpretation, society can begin to think about the rights of undocumented workers and their children as workers' rights, human rights, and civil rights. It gives us a way to address the issues beyond issues of sovereignty and immigration. This approach fits with the international approach to viewing a child's right to education as a right which exists at the intersection of these various important rights. Professors Connie de la Vega and David Weissbrodt state that the United Nations Committee on Economic, Social and Cultural Rights, in its General Comment 11, notes that education can be classified as an economic right, a social right, and a cultural right, but in many ways it is also a civil and political right, since it is central to the full and effective realization of those rights as well. It epitomizes the indivisibility and interdependence of all human rights. A child's right to education is guaranteed in almost every important international human rights treaty. 157 The Universal Declaration of Human Rights states, "Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages." 158 The International Covenant on Economic, Social and Cultural Rights, Article 13 agrees that " [t] he State Parties to the present Covenant recognize the right of everyone to education." 15 9 The Convention on the Rights of the Child declares, "Parties recognize the right of the child to education, and with a view to achieving this right progressively and on the basis of equal opportunity."
160 Treaties clari-fying that countries may not discriminate in the provision of education are found in the International Convention on the Elimination of All Forms of Racial Discrimination 6 1 and The International Convention on the Protection of the Rights of All Migrant Workers and Their Families. 162 That latter Convention assures that "each child of a migrant worker shall have the basic right of access to education on the basis of equality of treatment with nationals" and prohibits lack of access due to the "irregular situation" of a child or parent. 163 Indeed, these treaty obligations provide another basis, on grounds that parallel the holistic approach of the Thirteenth Amendment, to recognize a federal duty to ensure the children of undocumented workers access to basic education.
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Organizing
From an organizing standpoint, conceiving the education issue in broad Thirteenth Amendment terms provides a concrete connection to advocacy groups focusing on labor rights, human rights, and civil rights. Recognizing the linkages between the various groups currently representing workers' rights (traditionally organized labor), citizenship rights (immigrant rights groups), human rights (those working with enslaved or trafficked workers), and civil rights (groups addressing the systemic deprivation of rights caused by membership in a racial or ethnic minority) enhances social mobilization and organization.1 6 5 Significant strides have already been made in uniting labor and immigrant rights groups to fight abusive governmental action taken by the government against immigrant workers. 166 That effort has included lawsuits filed by labor unions seeking to protect the constitutional rights of documented and undocumented workers, arising out of workplace immigration raids that had particularly detri- mental effects on the families of the workers. 167 The education issue provides an opportunity to emphasize the connection between organized labor, immigrant rights groups, and those groups concerned with human rights and civil rights. A holistic Thirteenth Amendment approach provides a common language for these various groups because it illustrates how the denial of education was central to the denial of civil and human rights of slaves and shows how it threatens the civil and human rights of immigrant workers today.
IV. Conclusion
Plyler remains a vital piece of Supreme Court jurisprudence ensuring that no segment of our society is relegated to an inferior class. Presently, no child may be denied that basic means by which we all participate in society and by which we all better ourselves, our families, and our communities.
As this Article demonstrates, there are reasons to remain cautious. There have been legislative attempts to undo Plyler, as well as opposition at the most local levels. Further, the Supreme Court is not immovable.
This Article presents the Thirteenth Amendment as a potential buttress to those who believe the Constitution guarantees undocumented children the right to an education. It demonstrates the viability of a Thirteenth Amendment argument under a conservative framework, and argues that a broader vision of the Amendment more accurately reflects its true nature while offering strategic advantages in litigation. This Article also suggests that recognizing the Thirteenth Amendment's position at the intersection of citizenship, workers', human, and civil rights creates a tool for moral suasion and advocacy organizing.
The Supreme Court's decision in Plyler recognized that a blunt assertion of immigration policies should not render the Constitution irrelevant to a broad segment of our established populace. Indeed, when put in these straightforward terms, when viewed through a wide lens, the outcome is clear. In this situation, the relevant constitutional provisions include both the Thirteenth and Fourteenth Amendments. While some fail to recognize that the conditions one would consider indicative of slavery have continued to emerge since the abolition of chattel slavery, this Article seeks to awaken advocates to those realities by recognizing the Thirteenth Amendment's current relevance. Such awareness can encourage a wider dialogue in society generally. As people realize the Amendment is not limited to the prohibition of chattel slavery, they can begin to see how denying their neighbor's child access to education reflects the type of iniquity they thought relegated to the pages of history.
